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IN THE 


United States Court of Appeals 
For the Second Circuit 


Docket No. 75-7304 


IN THE MATTER OF ARBITRATION 
between 
STEPHEN E. BRESSETTE, etc., 
Appellant, 
-and- 
INTERNATIONAL TALC CO., INC., et. al., 
Appellees. 


On Appeal of A Judgment And Final Order From the 
Federal District Court, Northern District of New York 


BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUE 


Whether the District Court erred in failing to refer 


the instant dispute to arbitration? 


STATEMENT OF THE CASE 


NATURE OF THE CASE 


This is an action to compel arbitration pursuant 


to the United States Arbitration Act, 9 U.S.C. §4 and pur- 


suant to the Labor Management Relations Act, §301 [29 U.S.C. 


§185]. The obligation to arbitrate arises out of a 


collective bargaining agreement executed by the parties. 


II. COURSE OF PROCEEDINGS AND DISPOSITION 

This action was commenced on March 4, 1975 when Appellant 
filed its Notice of Petition, Petition and f»hibits with the 
Federal District Court, Northern District of New York. The 
relief sought, simply, was an order compelling arbitration. 

On April 14, 1975, the Federal District Court held a 
hearing on the merits of the Petition. At the conclusion 
thereof the Court immediately read its decision into the 
record, to wit: denying Appellant's request for an order 


compelling arbitration and dismissing the Petition. 


pe STATEMENT OF FACTS 

On August 1, 1973, Appellant Local Union No. 22727, 
AFL-CIO, American Federation of Labor and Congress of 
Industrial Organizations [:Union"] and Respondent, Inter- 
national Tale Company, Inc. ["Company"]* entered into a 
collective bargaining agreement ["Agreement"] which is the 
subject of this dispute. The Agreement provided that it 


would take effect August 1, 1973 and would terminate July 


* On May 24, 1974 International Talc Company, Inc., by 
filing a certificate of name thange with the New York 
State Department of State, changed its name to the St. 
Lawrence Liquidating Corp., also a Respondent herein. 
[Appendix page 39]. The change of name is not relevant 
to the instant dispute. 


Hereinafter, International Talc Company, Inc. and St. 
Lawrence Liquidating Corp. are collectively referred to as 
the "Company' and/or "Respondent." 
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31, 1974 [A 29; §12A]*. However, the Agreement provided for 


automatic renewal for an additional year, i.e. until July 


31, 1975, unless notification of desired changes was given 
[A 29; §12B]. No such notification was given herein. 


The Agreement also provided for the resolution of 


2 


¢ sputes through a grievance procedure culminating in 
binding arbitration [A 22; §6]. The said grievance - 
arbitration clause provided for the arbitration of: 


[A]Jny and all disputes, dif- 
ferences, and grievances arising 
out of the meaning or application 
of the terms of [the] agreement. 


The Agreement also contained numerous clauses vesting 
the employees with rights that have been violated herein. 
Some of those are as follows: 


Le A clause binding the Com- 
pany's “successors or 
assigns" [A 1l; Agreement 
Preamble] ; 


A clause prohibiting the 
contracting out of work 
ordinarily performed by 
employees on present or 
new jobs [A 14; §1D]; 


A clause vesting Union 
employees with the right 
to fill new positions in 
new units [A 14; §1E]; 


A clause vesting employees 
with certain paid holidays 
"even if the mills, mines 
and shops are not opera- 
ting." [A 15; §3A]; 


References in this form are to the pages of the 
Appendix; and sections of the Agreement. 


5. A clause prohibiting layoffs 
unless due to lack of orders 
or breakdowns [A 19; §5E]; 


6. A clause vesting the employees 
with certain vacation rights 
[A 24; §7A]; 

Vs A clause providing for wage 


increases for the duration 

of the Agreement and a "fiber 
bonus" of "31.528 cents per 
ton" for the duration of the 
Agreement [A 26; §8]; 


8. A clause prohibiting the 
Company from locking out its 
employees [A 28; §11A]; 


9. A clause requiring the Com- 
pany to meet with the Union 
once each month or more often 
if necessary, "to discuss 
Matters of mutual interest." 
{A 29; §11D]; 


© 
. 


A clause vesting the employees 
with certain rights relative 

to improvements to the Pension 
Plan Effective January 1, 1974 
through January 1, 1975 [A 33-34; 
§22]. 


On May 22, 1974, the Company allegedly adopted a plan 
of complete liquidation and dissolution and sold certain of 
its assets to the Gouverneur Talc Company, Inc. [A 8]*. The 
following day, May 23, 1974, the Company notified the em- 
ployees, for the first time, that its operations would cease 


on that day and, accordingly discharged all employees [A 9]. 


* The Union has not, to date, sought arbitration with 
Gouverneur Talc Company, Inc. The instant dispute, 
therefore, does not revolve about the doctrine of 


successorship as ennuiciated in John Wiley & Sons v. 
Livingston, 376 U.S. 543, 55 LRRM 2769 (1964). Rather, 
the dispute merely concerns the enforcement of a col- 
lective bargaining agreement against a contracting party. 


~h= 


The Company never discussed its impending liquidation 
with the Union prior to May 23, 1974. Furthermore, the 
Company's contract of sale with the Gouverneur Talc Company, 


Inc. apparently made no provision to protect the rights of 
the Union or its members. 

As a result of the Company's acts, the Union, on July 
25, 1974, filed an all encompassing grievance and demand for 
arbitration with she Company, as follows: 


Talc Workers Union Local No. 22727, AFL-CIO, 
a party to a collective bargaining agreement 
with your company, effective August l, 1973, 
has a dispute with your company as to the 
meaning and application of the terms of that 
agreement. The dispute is as follows: 


The company has violated the 
collective bargaining agreement, 
and the rights of its employees 
thereunder, by its partial 
closing, and termination of em- 
ployees, without notification 
and bargaining with the Union, 
without protecting the Union's 
rights under the successorship 
clause in the agreement, and 

by failing to provide adequate 
information by which the Union 
can pursue its legal and/or 
contractual rights; the company 
has also violated the rights of 
its employees under the nego- 
tiated Pension Plan. 


The Union is available to discuss this dis- 
pute with you. If we cannot reach agree- 
ment on this matter, the dispute will be 
submitted to arbitration pursuant to the 
agreement. [A 8, 36]. 


The Company, however, refused to arbitrate the said grievance. 


Accordingly, the Union instituted this action to compel 


arbitration. 


ARGUMENT 


POINT I 


ARBITRATION OF THE INSTANT 
DISPUTE MUST BE COMPELLED 


Arbitration of the instant dispute must be compelled 
Since the two requisites for arbitration are present here- 
in. That is, the parties have agreed to submit all questions 
of contract interpretation to arbitration and the asserted 
claim is governed by the contract. Additionally, as demon- 
strated infra, this matter must be submitted to arbitration 
in furtherance of national labor policy. 

The Company, however, asserts that arbitration is 
barred because the Agreement between the parties contains no 
explicit language governing business termination and because 
of the Company's alleged absolute right to terminate its 
business. As demonstrated hereinarter, the earlier argument 
erroneously places '*e burden on the Union to establish that 
its claim is arbitrable; the burden is actually the Company's 
to show non-arbitrability. Thus, the absence from the 
Agreement of language governing business termination is not 
a bar to arbitration herein. 

As to the latter argument, it is observed that whether 
the Company has a right to terminate its bus'ness herein is 
one of the issues to be arbitrated. And, in any event, the 
Company does not possess the right to terminate its business 
in such a way as to violate the vested rights of the Union 


and its members. 


Finally, it is observed that numerous courts have con- 


th 


sistentl, ordered arbitration of disputes similar to thos 


e 


at bar. 
A. The Reguisites foi Arbitration Are Present Herein 


Arbitration of disputes concerning collective bar- 
gaining agreements must be ordered where: (1) the parties 
have agreed to submit all questions of the interpretation of 


their contract to arbitration; and (2) the asserted claim 


1s, On its face, governe¢c hv the contract. {See, "Steel- 
workers Trilogy" -- United Steelworkers v. #merican Mfg. Co., 
ected te cnn IE —. ME. 4 Oo 


363 U.S. 564, 46 LRRM 2414 (1960); United Steelworkers v. 


Warrior & Gulf Nav. Co., 363 U.S. 574, 46 LRRM 2416 (19-)); 
United Steelworkers v. Enterprise Wheel & Car Corp., 363 
U.S. 593, 46 LRRM 2423 (1960)]. Since both requisites to 
arbitration are present in the case at bar, arbit.ation must 


be ordered. 


(] The parties have agreed to submit 
all grievances of the interpretation 
of their contract to arbitration. 
The grievance - arbitration clause herein provides for 


arbitration of: 


{A]ny and all disputes, dif- 

ferences, and grievances 

arising out of the meaning or 

application of the terms of 

this agreement. [A 22; §6]. 
This broad grievance - arbitration clause has been applied 
by the parties without limitation [A 93]. 


It is obvious, therefore, chat the first requisite to 


compelling arbitration is present herein, i.e. that the 


ma, Fo 


parties agreed to submit all questions of contract inter- 


pretation to arbitration. 


(2) The asserted claim is, on its face, 
governed by the contract. 


In United Steelworkers v. American Mfg. Co., supra, 
363 U.S. 564, 567-68, 46 LRRM 2414, 2415 (1960), the Court 
observed that: 

The function of the court 

is very limited when the parties 

have agreed to submit all ques- 


tions of contract interpretation 
to the arbitrator. It is then 


confined to ascertaining whether 

the party seeking arbiteation ts 

making a Glsin which on its face 

TE ag re contract . 
Emphasis added]. 

The Union's claim herein is that the Company, by 
selling its businecs and discharging its employees, has 
breached specific __auses of the Agreement. The Company, 
however, denies that it has breached any terms o. the Agree- 
ment. Thus, the Union's claim is dependent upon the inter- 
pretation of the Agreement, i.e. it is governed, on its 
face, by the Agreement, and arbitration must be ordered. 

It is the Union's position that the Company, by selling 
its business and discharging its employees breached, among 
other clauses of the Agreement: 

ze Preamble: The preamble indicates that the 
Agreement was entered into by the Company "OR 
SUCCESSORS OR ASSIGNS." This clause requires 
the Company to secure the Union's rights with 
any successor. Goveneur Talc Company, Inc. 


is a successor, yet the Company has failed to 


reson 


secure the Union's rights with the said 


successor; 


- 


Section 1D: Prohibits the Company from 


contracting out work Ordinarily performed by 
Union members. By its act‘ons, the Company 
has contracted work out in violation of 
Section 1D; 

Section 3A: Requires the Company to pay 
Union members during certain holidays, "even 
if the mills, mines and shops are not opera- 
ting." The Company, however, is failing to 
make said payments. 

Section 5E: Prohibits the Company from 
laying off Union members for any reason 

other than “lack of orders" or "breakdowns". 
The Company's action herein violated Section 5E, 
since the Company layed off Union members for 
reasons other than "lack of orders" or "break- 
downs"; 

Section 7A: Vests employees with certain 
vacation rights based on years of previous 
service. The Company presently refuses to 
recognize those rights. 

Section 11lA: Prohibits the Company from 
locking out Union members. By its actions, 
the Company has engaged in a lockout pro- 


hibited by Section 11A; 


The Compa 


fection 11D: Requires the Company to discuss 

Matters of "mutual interest" with the Union. 

Prior to the Company's action it failed to 

discuss the pending liquidation. 

Section 12A & B: Provides that the Agree- 

ment would be in effect until July 31, 1975, 

i.e. that the Company would offer employment 
to Union members until July 31, 1975. The 
Company discharged all Union members on May 


23, 1974. 


Section 22: Vests the Union members with 
certain Pension rights through Janua~y l, 
1975. The Company, however, terminated the 


said Plan on May 23, 1974 [A 40]. 


apparently asserts that it has not breached 


the aforesaid sections of the Agreement and that the said 


sections do not 


mean what the Union asserts they mean. 


Thus, the Union's claims herein are, on their faces, governed 


by the Agreement. 


In United Steelworkers v. American Mfg. Co., supra, 
363 U.S. 564, 569, 46 LRRM 2414, 2416 (1960), the Court so 


aptly observed: 


The union claimed in this 
case that the company had 
violated a specific provision 
of the contract. The company 
took the position that it had 
not violated the clause. 
There was, therefore, a dis- 
pute between the parties as 
to "the meaning, interpretation 
and application" of the col- 
lective bargaining agreement. 
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Arbitration should have been 
ordered. 


Similarly, in the case at bar, the Union claims that 


the Company violated specific provisions of the Agreement; 


the Company denies same. And, thus, "Arbitration should 


have been ordered." 


Bs National Labor Policy Requires the Instant Dispute Be 
Referred to Arbitration 


It has been demonstrated, supra, that the parties are 
bound to arbitrate the disputes herein pursuant to their 
Agreement. National labor policy, however, as ennunciated 
in John Wiley & Sons v. Livingston, 376 U.S. 543, 55 LRRM 
2769 (1964), provides additional reasons why arbitration must 
be compelled herein. 
National labor policy favors resolution of contract 
disputes by arbitration rather than by "the relative strength 
- of the contending forces" [United Steelworkers v. 
Warrior & Gulf Nav. Co., Supra, 363 U.S. 574, 580, 46 LRRM 
2416, 2418 (1960). When a business is rearranged, as in the 
instant case, industrial strife can only be avoided if the 
employees' rights under a collective bargaining agreement 
are protected through arbitration. 
In Wiley, supra, the union sought to arbitrate 
certain disputes with a successor employer. In ordering 
arbitration, the Court so aptly observed: 
Employees, and the union which ‘ 
represents them ordinarily do f 
not take part in negotiations , 


leading to a change in corporate 
ownership. The negotiations will 
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ordinarily not concern the well- 
being of the employees, whose 
advantage or disadvantage, poten- 
tially great, will inevitably be 
incidental to the main considera- 


tions. The objectives of national 
labor policy, reflected in estab- 
ished principles of federal law, 
reguire that the rightful preroga- 
tive of owners inde aaatty to 
rearrange their businesses and 
even eliminate themselves as em- 
loyers be balanced by some pro- 
tection to the employees from a 
sudden change in the employment 
relationship. The transition 
from one corporate organization 
to another will in most cases be 
eased and industrial strife avoided 
if employees' claims ccatinue to 
be resolved by arbitration rather 
than by ‘the relative strength 


- - Of the contending forces," 
Warrior & Gulf, Supra, at 580. 


The preference of national labor 
olicy for arbitration as a 
substitute for tests of strength 
etween contending forces cou 

be overcome only if other consid- 


erations compellingly so demanded. 
We find none. Emphasis added]. 


{Id., at 549-550, 55 LRRM, at 2772]. 


It is relevant to note that in Wiley, supra, the 
successor employer, against whom arbitration was ordered, 
had never entered into an agreement to arbitrate with the 
union. Yet, the Court found no considerations to warrant 
abandoning the strong preference for arbitration. 

In the instant case, the Company is party to the 
Agreement to arbitrate with the Union. It is submitted 
no such compelling considerations warranting abandonment 
of the preference for arbitration exist herein either. 
Accordingly, national labor policy dictates that arbitra- 


tion be compeiled in the case at bar. 
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Absence of Specific Language Concerning Business 
Termination Is Not a Bar to Arbitration 


In spite of the foregoing, the Company asserts that 
arbitration cannot be compelled since the Agreement allegedly 
contains no language concerning business termination [A 40]. 
The flaw in the Company's argument is that it places the 
burden on the Union to establish that its grievance is 
within the scope of the Agreement; whereas the burden is 
actually the Company's to establish that the Union's claim 


is excluded from arbitration. 


In United Steelworkers v. Warri & Gulf Nav. Co., supra, 
ete & 6 Guit Nav. Co., supra 


363 U.S. 574, 582-583, 46 LRRM 2416, 19-20 (1960), the court 
observed that: 


An order to arbitrate the par- 
ticular grievance should not 

be denied unless it may be said 
with positive assurance that the 
arbitraticn clause is not suscep- 
tible to an interpretation that 
covers the asserted dispute. 
Doubts should be resolved in favor 
of coverage. 


ee, also, International Association of Machinists v. 
—_—_—_—_— re renee eer eegeercenseennesetsetaeapteenenetnenesenssnmnmnannassioncsnneerenan > 
General Electric Co., 406 F.2d 1046, 1048, 70 LRRM 2477, 


2478-79 (20 Cir. 1969) ]. 


Accordingly, in Machinists v. Howmet Corp., 466 
F.2d 1249, 1252, 81 LRRM 2289, 2291 (9th Cir. 1972), the 
court was compelled to observe that: 


{E]xplicit language in col- 
lective bargaining agreements 
covering each specific claim 
alleged to be arbitrable is 

not required. We have held that 
the complete silence of an agree- 
ment on the issues sought to be 
arbitrated is not sufficient 


oe Ee 


evidence to meet the rigorous 
standard set by the Steelworkers 


Trilogy for a finding of non- 
arbitrability. 


The Howmet case, Supra, is strikingly similar to the one at 
bar. The employer closed its plant and the union sought to 
arbitrate the impact of that action on the union's vested 


rights. as in the case at bar. The court, citing John 


Wiley & Sons Livingston, 376 U.S. 543, 55 LRRM 2769 


(1964), observed: 


"Fairly taken, however, the 
Union's demands collectively 

raise the question which under- 
lies the whole litigation: What 
is the effect of the merger [plant 
closure] on the rights of the 
covered employees." 376 U.S. at 
554. That question can be best 
answered by reference to an inter- 
pretation of the terms of the 
Agreement, a function of the 
arbitrator. [Machinists v. How- 


met Corp., supra. 


Fairly taken, the Union's demands herein also raise the 
question: What is the effect of the Company's liguidation 
on the rights of the Union members. And, it is submitted, 
that question must be answered by an arbitrator. 
Finally, in Livin ston v. John Wiley & Sons, 313 F.2d, 

92, 60, 52 LRRM 2223, 2229 (2d Cir. 1963), affirmed, 376 
U.S. 543, 55 LRRM 2769 (1964), this Court bruskly rejected 
the Company's argument herein: 

[The employer] would have us 

hold that, because the agree- 

ment does not mention the 

possibility of consolidation, 


the "matter" in suit is not 


covered by the agreement. This 
T er~TTe os EEE 
1s pure sophistry. This suit 


involves the Union's claim or 


ach Gn 


rights to pension pla eniority, 
vacation and severance pay and 
other matters that are covered 

by specific provisions of the 
agreement, and even if such claim 
is wrong or even untenable and 
frivolous, this does not bar ar- 
bitration. United Steelworkers 
of America v. American Mfg. Co., 
supra 363 U.S. at 568-9. .. . 
Moreover, the various specific 
references to matters reserved 
for the sole control of the em- 
ployer and resting in his dis- 
cretion, contained elsewhere in 
the agreement, merely emphasize 
the fact that no such specific 
exclusionary clauses make refer- 
ence to any privilege on the part 
of the employer to. consolidate 
with another company and cut off 
rights allegedly "vested" in the 
employees, such as the right to 
payments to the welfare fund, to 
vacations, and to seniority. It 
is not probable that the Union 
would have agreed to any such 
exclusionary clause had the sub- 
ject come up for discussion.' 
{Emphasis added]. 


It is submitted, therefore, that the absence of specific 
contract language concerning business termination is not a 


bar to arbitration. 


Die The Company's Asserted Right To Terminate Its Business 
Is Not a Bar To Arbitration 


The Company finally asserts that it has an absolute 
right to terminate its business for economic reasons and 
that, therefore, no arbitrable dispute can arise out of its 
action. That argument, however, begs the question at bar. 

First, it is observed that whether the Company has a 


right to terminate its business for any reason during the 


Agreement term is, itself, a subject for arbitration. In 
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Goodall-Sanford, Inc. v. Textile Workers, 233 F.2d 104, 109, 
38 LRRM 2033, 2037 (lst Cir. 1956), affirmed, 353 U.S. 550, 
40 LRRM 2118 (1957)* the court observed that: 


It may be that existence of 

a collective agreement does not 
affect the common law status of 
the individual employments as 
contracts terminable at will, 
except in so far as the union 


contract expressly limits the 
employer’s power to terminate 
Emphasis saeeay 
It is the Union's claim, among others, that the Agreement 
herein limits the Company's power to terminate its business. 


That issue is arbitrable [See, also, Richardson v. Int'l. 


Minerals Corp., 64 LRRM 2241 (M.D. Tenn. 1967); Auto Workers 


Local 125 v. ITT, 85 LRRM 2721 (D.Minn. 1974)]. 

Secondly, the Union seeks arbitration over the impact 
of the termination of the business on its vested rights. In 
Goodall-Sanford, Inc. v. Textile Workers, supra, at 110, 

38 LRRM, 2037, the court so relevantly observed that: 


It cannot be doubted that a 
collective bargaining agreement 
could be drawn to cover the prob- 
lems arising in the eventuality 
of an employer's going out of 
business. For example, see the 
collective bargaining agreement 
dealt with in Byerly v. Duke 
Power Co., 217 F.2d 803 (C.A. 
4th, 1954). Even without an 
express reference to that 

° b 


SSsibility in the contract, jn 
view of the increasingly comp Lex 
use of compensation in the form 
of "fringe benefits," some types 


* A companion case to Textile Werkers v. Lincoln Mills, 
353 U.S. 448 (1957). 
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of which inherently are not pay- 
able until a time subsequent to 

the work which earne” the benefits, 
we believe that there may be terms 
within a union-employer contract 
whose effect is not necessaril 
limited to the continuance of the 
living relationship that exists while 
the business is being operated as 
a_gOing concern. See Matter of 
Potoker, 287 App. Div. 733, 146 
N.Y.S.2d 616, 25 LA 577 (lst Dept. 
1955). Here the eligibility for 
vacation pay was stated in Art. V 

to be dependent on existence of 

the employment relationship on a 
given date, prior to the end of the 
contract term. The parties must 
have contemplated tkh..t on this date 
particular employees might have been 
away from work for a considerable 
time subsequent to completion of the 
minimum 900 hours of work whereby 
they had earned the vacation pay. 
Without deciding whether this con- 
tract term dces have continue 

effect in the circumstance of the 
employer's good faith decision to 
terminate al] operations prior to 
June 1, 1955, we hola that the 
question thus posed is an arbitrable 
one under this contract on the facts 
of this case. Cf. Wilson Bros v. 
Textile Workers Union, 132 F.Supp. 
163 (S.D.N.Y. 1954), appeal dismissed 


224 F.2d 176 (C.A.2d, 1955); Matter 
of Potoker, supra. 


See, also, Local 396, IBT v. Hearst Publishing Co., 206 
F.Supp. 594, 600, 50 LRRM 2718, 2723 (S.D.Cal. 1962), where 
the court observed that: 


It may be argued that the 
Company has the right to go 

out of business and of course 
this is apart from the col- 
lective bargaining agreement. 
But, the methodolcgy used, the 
payments to be made, and other 
collateral considerations would 
clearly be arbitrable under the 
agreement. 


Finally, it is observed that the Agreement contains no 


language specifically excluding arbitration over the termina- 


tion of business. hus, it cannot be said "with positive 
assurance that the arbitration clause is not susceptible 
to an interpretation that covers the asserted dispute 


Inited Steelworkers v. Warrior & Gulf Nav. Co., su 


And, arbitration must be compelled. 


EB. Courts Have y Ordered Arbitration of the 
i 


Numerous courts have passed upon disputes similar to 


the one at bar and have uniformally ordered arbitration. [In 


ocal 196, Rubber Workers v. Interco, Inc., 415 F.2d 1208, 
1211, 72 LRRM 2377, 2379 (8th Cir. 1969), for example, the 
union also sought arbitration over the employer's termina- 
tion of business and discharge of its employees. There, as 


in the instant case, the union argued that the employer's 


mm 


actions violated the layoff prcv_sions of the contract. The 
court observed that: 


At least an arguable question 

of contractual interpretation is 
presented on whether the right 
given management to terminate 
employment for "lack of work or 
other proper reasons" covers the 
Situation where the termination 
results from closing the plant 
for economic reasons. 


And, since doubts as to arbitrability are to be resolved in 
favor of coverage [United Steelworkers v. Warrior & Gulf 


Nav. Co., supra], the court was compelled to order arbitra- 


tion. 
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Similarly, in Richardson v. Int'l. Minerals Corp., 
supra 64 LRRM 2241 (M.D. Tenn. 1967), the union asserted 


that “by virtue of entering into a three-year bargaining 


agreement, the company thereby unconditionally agreed to 
furnish employment for the local members for that period of 
time. [And] that the parties contracted that in no event 
would the company close the plant for any reason other than 
lack of work." The court concluded that, under the broad 
grievance-arbitration clause, the dispute was arbitrable. 
In Auto Workers Local 125 v. ITT, supra, 85 LRRM 
2721 (D. Minn. 1974), the union also sought arbitration over 
the closing of the employer's plant. The employer argued 
that by its acts the contract had been rescinded. The 
court, however, observed that: 


[T]he question of whether the 
contract has been rescinded here 
is itself an arbitrable issue. 
The termination clause of the 
collective bargaining agreement, 
Article XXI, provides that the 
agreement shall continue in effect 
unless written notification is 
given "not less than sixty (60) 
days before the expiration date 
of the agreement [November 18, 
1974] or upon sixty days notice 
thereafter that same is to be 
amended or terminated as of the 
expiration date. Emphasis 
supplied. 


This language is ambiguous. It 
could be construed to mean that 
the agreement shall self-renew 
unless notice is given within 

the requisite 60-day period prior 
to or following November 18, 
1974. By virtue of the itali- 
cized final clause, the parties 
may have intended that even with 
due notice the contract was not 
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to be terminated prior to the 
expiration date stated therein. 


Accordingly, the court ordered arbitration. 
It is relevant to note that the Agreement at bar pro- 
vides, at Section 12B: 
"Sixty (60) days prior to the 
expiration of this contract 
{July 31, 1974] either party 


may advise the other that 
changes are desired. If no 


notice is given, the contract 

will remain in effect for 

angther year. [Emphasis 

added]. 
The Company, however, never advised the Union of its desire 
to make changes in the Agreement. 

In any event, as in Auto Workers Local 125, Supra, by 
virtue of the italicized final clause, the Union asserts that 
the parties intended that even with due notification, the 
contract was not to be terminated prior to the expiration 
date. The Company apparently resists this interpretation. 
Thus, there exists a dispute as to the "meaning or application" 
of a term of the Agreement. Such a dispute is arbitrable. 

Finally, in Howard Johnson Co. v. Detroit Jt. Board, 

417 U.S. 249, 258, 86 LRRM 2449, 2452 (1974), the Court, 
although denying the union's demand for arbitration against 
the successor employer, alluded to the union's pending 
arbitration with the original employer. The courc observed 
that: 

[P]resumably this arbitration 

will explore the question 

whether the [seller] breached 


the successorship provision of 
their collective bargaining 
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agreements, and what he remedy 
of that breach might oe. 


the instant case, the Union seeks to arbitrate that very 
sSue, among others. 
It is obvious, therefore, that the courts have uni- 
formally submitted the issues now before the Court to arbi- 
tration. Accordingly, arbitration of the instant dispute 


must be compelled. 


PU.wl II 


THE DECISION OF THE DISTRICT 
COURT IS CLEARLY ERRONEOUS 


The Dispute Herein Concerns the Meaning or Application 


of Terms of the Agreement 


As demonstrated hereinabove, the dispute at bar con- 
cerns the meaning or application of various terms of the 
Agreement between the parties. Thus, pursuant to Section 6 
of the Agreement, the dispute is arbitrable. 

The District Court, however, erroneously found that: 

[T]he dispute in this case 
appears to relate to, and the 
only dispute that has been 
pointed out to the court re- 
lates to rights under the pen- 
sion agreement. [A 95]. 


Based on that erroneous finding, the court concluded that 


arbitration could not be ordered. 


The evidence before the court, however, Clearly indi- 


cates that the dispute concerns the interpretation or 
meaning of the collective bargaining agreement. Thus, 


arbitration should have been ordered. 
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» First, it is observed that the demand for arbitration 
itself, hibit "B" to the Petition [A 36], clearly puts the 
interpretation of the Agreement at issue. The demand states: 


Talc Workers Union Local No. 
22727, AFL-CIO, party to a col- 
lective bargaining agreement 

with your company .. . has a 
dispute with your company as to 
the meaning and application of the 
terms of that agreement. 


The demand then sets forth what the dispute concerns: 


The company has violated the 
collective bargaining agree- 
ment, and the rights of its 
employees thereunder, by its 
partial closing, and termina- 
tion of employees, without 


notification and bargaining with 
& -he Union, without protecting 
a the Union's rights under the 


succcéssorship clause in the 

agreemert, and by failing to 

provide adequate information 

by which the Union can pursue 

its legal and/or contractual 

rights of its employees under 

the negotiated Pension Plan. 

As discussed more fully hereinabove, these matters are 

e subjects for arbitration under the Agreement. 

Furthermore, at the hzaring held by the District Court 
in this matter, counsel for Appellant directed the Court's 
attention to various clauses of the Agreement that the 
Company had -iolated. For instance, the Court was directed 
to the Preamble of the Agreement and advised that the Company 

e failed to protect the Union's rights under the successor 
clause therein [A 80]. 

Next, the Court was directed tc Section lE of the 

Agreement concerning Union rights when the Company estab- 


lishes new units [A 80-81]. 


my 


Section 1lA of the Agreement was also pointed out to 
the Court [A 81]. That section prohibits the Company from 
locking-out Union members. 

Finally, the Court was advised that certain pension 
rights, as set forth in the collective bargaining agreement, 
were also viclated [A 82]. Reference here is to Section 22 
of the Agreement. 

It is submitted, therefore, that the instant dispute 
concerns the meaning or application of terms of the Agree- 
ment. The dispute, the. efore, must be submitted to arbitra- 


tion. 


Arvwitration of the Company's Breach of Section 22 of 


the Agreement Must Be Compelled - 


Section 22 of the Agreement provides, in part, that: 
It is noted that there is a 
signed agreement between the 


Company and the Union concern- 
ing a Pension. The improve- 


ments in the plan, as ne o- 

tiated become effective i Jan- 

uary 1974 and will remain 

without ches e until I Jan- 

uary 1975. Emphasis 

added] [A 33-34]. 
The Union seeks arbitration over the Company's breach of 
this clause of the Agreement. (The Company failed to main- 
tain the improvements referred to in the said Agreement by 
unilaterally terminating the plan on May 23, 1974 [A 40]). 

The Distiict Court, however, ruled that the Union was 

seeking arbitration of terms of the Pension Plan, and denied 


arbitration since the Plan provided that: 


The provisions of this Plan, 
and the meaning, application 
or performance hereof, shall 
not be subject to the grievance 
and arbitration provisions of 
the Labor Agreement or of any 
other agreements hereafter in 
effect between the Company and 
the Union. A. FONs 
First, it is observed, that the Union does not 
seek to arbitrate over any of the terms of the Pension 
Plan; rather, the Union seeks to arbitrate the violation 
of a term of the collective bargaining agreement, to 
wit: Section 22. Thus, the matter sought to be arbitrated 
by the Union is not excluded by the language of the 
Pension Plan. 
Second, it is submitted that by the inclusion of 
Section 22 in the collective bargaining agreement, at 


the least a doubt exists as to the parties' intention 


of excluding disputes over Section 22 from arbitration. 


Since, as stated in United Steelwc.*ers v. Warrior & Gulf 


Nav. Co., supia, "Doubts should be resolved in favor 
of coverage", the instant dispute must be referred to 


arbitration. 


CONCLUSION 


For all of the foregoing reasons and authorities, 


it is respectfully submitted that the District Court 


erred in refusing to order arbitration and in dismissing 


the Petition herein. 


That decision should be reversed, 


and arbitration should be compelled. 
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